PURCHASE AND SALE AGREEMENT AND ESCROW INSTRUCTIONS 
BETWEEN THE CITY OF MANTECA AND JONNIE E. DIMOTAKIS AND GEORGE DIMOTAKIS, JR., TRUSTEES OF THE DIMOTAKIS FAMILY TRUST
 DATED DECEMBER 27, 2010 
(PORTION OF 713 INDUSTRIAL PARK DRIVE, MANTECA – APN 221-140-25)
         This Purchase and Sale Agreement and Escrow Instructions (“Agreement”) is dated and entered into as of __________________________, 2013 by and between JONNIE E. DIMOTAKIS and GEORGE DIMOTAKIS, JR., Trustees of the Dimotakis Family Trust Dated December 27, 2010  (“Seller”), and the City of Manteca, a municipal corporation (“Buyer”), and constitutes both an agreement to purchase and sell real property between the parties and the parties’ joint escrow instructions directed to Old Republic Title Company (“Escrow Holder”).

RECITALS

A.
Seller is the record fee owner of certain real property located at 713 Industrial Park Drive, Manteca, California identified as San Joaquin County Tax Assessor’s Parcel Number 221-140-25 (the “Larger Parcel”).

B. 
Buyer intends to construct a public project that includes construction of the Moffat Boulevard Surge Basin Project (the “Project”), and desires to purchase a portion of the Larger Parcel in fee title for storm drainage facility purposes and all uses necessary or convenient thereto in connect with the Project.  Said portion of Seller’s real property consists of fee title to 1.7 acres and a 10-foot wide maintenance and access easement totaling 0.13 acres, as both areas are described in Exhibits “A” and “B,” attached and incorporated herein by this reference, and all improvements thereon (hereinafter collectively the “Property”).
C.
This agreement memorializes the terms on which Seller desires to sell and Buyer desires to buy the Property.

NOW THEREFORE, in consideration of the foregoing premises, operative provisions and the Recitals, which are incorporated herein by this reference, and for other valuable consideration, the receipt of which is hereby acknowledged, Buyer and Seller agree to the following:

1.
Purchase and Sale.  On the Close of Escrow (as defined below in Section 6), Seller agrees to sell the Property to Buyer, and Buyer agrees to buy the Property from Seller, on the terms and conditions set forth in this Agreement.

2.
Purchase Price.  The total purchase price that Buyer will pay Seller for the Property is the sum of One Hundred Ninety Four Thousand Six Hundred Fifty Dollars ($194,650.00) (the “Purchase Price”), which sum shall be paid to Seller in full in cash on the Close of Escrow.  No attempt has been made to assign value to any lesser interest in the Property, including any leasehold estate.  The purchase price, therefore, is the total price for the Property without distinction or separation for various interests that may be held in the Property.  Seller shall be responsible for any apportionment or allocation of the purchase price if required for separately held interests that may exist.
3.
Title and Title Insurance.  Upon the Opening of Escrow, Escrow Holder shall obtain and issue a title commitment for the Property.  Escrow Holder shall also request two copies each of all instruments identified as exceptions on said title commitment.  Upon receipt of the foregoing, Escrow Holder shall deliver these instruments and the title commitment to Buyer and Seller.  Buyer’s fee title to the Property shall be insured at the Close of Escrow by a CLTA Owner’s Standard Coverage Policy of Title Insurance in the amount of the Purchase Price (the “Policy”).  The Policy of title insurance provided for pursuant to this Section shall insure Buyer’s fee interest in the Property free and clear of all liens, encumbrances, restrictions, and rights-of-way of record, subject only to the following permitted conditions of title (“Permitted Title Exceptions”):

(a)
The applicable zoning, building and development regulations of any municipality, county, state or federal jurisdiction affecting the Property; and



(b)
Except as otherwise provided herein, current property taxes, including general and special taxes and assessments collected therewith, which shall be allocated pursuant to applicable sections of the Revenue and Taxation Code;



(c)
The lien of supplemental taxes, if any, assessed pursuant to the provisions of Chapter 3.5 (commencing with Section 75) of the Revenue and Taxation Code of the State of California; and


(d)
Such other matters affecting title to, or use of, the Property which are approved in writing by Buyer.

4.
Deeds.  Seller covenants and agrees to deposit with Escrow Holder prior to the Close of Escrow:

(a)  A Grant Deed duly executed and acknowledged by Seller, granting and conveying to Buyer fee title to the 1.7 acre portion of the Property, as described herein.  The Grant Deed shall be in a form provided by Buyer and shall be accepted by Buyer pursuant to California Government Code Section 27281 prior to recording.
(b)  An Easement Deed duly executed and acknowledged by Seller, granting and conveying to Buyer a Maintenance and Access Easement to the 0.13 acre portion of the Property, as described herein, substantially in the form of Exhibit “C,” attached and incorporated herein by this reference.  The Easement Deed shall be in a form provided by Buyer and shall be accepted by Buyer pursuant to California Government Code Section 27281 prior to recording.

5.
Authorization to Record Documents and Disburse Funds.  Escrow Holder is hereby authorized to record the documents and disburse the funds and documents called for hereunder upon the Close of Escrow, provided each of the following conditions has then been fulfilled:

(a)
Escrow Holder can issue in favor of Buyer the Policy, showing the Property vested in Buyer subject only to the Permitted Title Exceptions.  Escrow Holder shall use the proceeds of the Purchase Price to obtain full reconveyance, if necessary, of any monetary liens encumbering the Property so that the Property shall be free and clear of monetary liens and encumbrances at the Close of Escrow;

(b)
Escrow Holder shall have received Buyer’s notice of approval or satisfaction or waiver of all of the contingencies to Buyer’s obligations hereunder, as provided for in Section 11; and

(c)
Seller shall have deposited in Escrow the Deeds required by Section 4.

Unless otherwise instructed in writing, Escrow Holder is authorized to record at the Close of Escrow any instrument delivered through this Escrow if necessary or proper for issuance of the Policy, including the Grant Deed.

6.
Escrow.  The parties hereby establish an escrow (“Escrow”) to accommodate the transaction contemplated by this Agreement.  For purposes of this Agreement, Opening of Escrow shall mean the date on which Escrow Holder shall have received a fully executed original of this Agreement from Buyer and Seller.  The parties shall open an escrow within five (5) business days of the date on which this Agreement is fully executed by the parties.  Close of Escrow shall be the date upon which the Deed to Buyer is delivered and recorded in the Official Records of the County of San Joaquin.  The Close of Escrow shall be on the date that is not later than the first business day occurring sixty (60) days after Opening of Escrow, unless extended in writing by both parties.  Before the Close of Escrow, all risk of loss and damage to the Property from any source whatsoever shall be solely that of Seller.  The parties will timely execute any additional instructions or documents required by the Escrow Holder to complete this transaction and close escrow. 

7.
Escrow Charges and Prorations.  Except as otherwise expressly provided herein, all costs of the escrow, title insurance, and documentary transfer taxes, if any, shall be paid by Buyer.  Buyer shall pay any fees or costs relating to recording of the Deed with the County of San Joaquin Recorder’s Office.  Taxes, assessments, penalties, interest charges, delinquency charges, and municipal service charges of every kind levied upon or assessed against the Property, except as otherwise expressly set forth herein, shall be paid by Seller to the date of recording.  Seller will pay all delinquent taxes and assessments (and any penalties therein) for periods prior to the Close of Escrow, if any, affecting the Property.
8.
License to Enter.  Seller hereby grants to Buyer and Buyer’s authorized agents, contractors, consultants, assigns, attorneys, accountants and other representatives an irrevocable license to enter upon the Property for the purpose of making inspections and other examinations of the Property, including, but not limited to, the right to perform soil and geological tests of the Property and an environmental site assessment thereof.  Buyer shall give Seller reasonable written notice before going on the Property.  Buyer does hereby indemnify and forever save Seller, Seller’s heirs, successors and assigns, and the Property, free and harmless from and against any and all liability, loss, damages and costs and expenses, demands, causes of action, claims or judgments, whether or not arising from or occurring out of any damage to the Property as a result of any accident or other occurrence at the Property which is in any way connected with Buyer’s inspections or non-permanent improvements involving entrance onto the Property pursuant to this Section.  If Buyer fails to acquire the Property due to Buyer’s default, this license shall terminate upon the termination of Buyer’s right to purchase the Property.  In such event, Buyer shall remove or cause to be removed all Buyer’s personal property, facilities, tools and equipment from the Property.

9.
Warranties and Representations of Seller.  Seller hereby represents and warrants to Buyer the following, it being expressly understood and agreed that all such representations and warranties are to be true and correct as of the Close of Escrow and shall survive the Close of Escrow:

(a)
That (i) on the Close of Escrow the Property will be free and clear of any and all hazardous or toxic substances, materials, and waste, including, but not limited to, asbestos; (ii) the Property is in compliance with all applicable statutes and regulations, including environmental, health and safety requirements; (iii) all businesses on the Property have disposed of their waste in accordance with all applicable statutes, ordinances, and regulations; and (iv) Seller has no notice of any pending or threatened action or proceeding arising out of the condition of the Property or alleged violation of environmental, health or safety statutes, ordinance or regulations.  To this end, it is agreed that notwithstanding the conveyance of the Property to Buyer, Seller will indemnify, protect, defend and hold harmless Buyer from and against any and all claims, liabilities, suits, losses, costs, expenses and damages, including but not limited to attorneys’ fees and costs, arising out of any claim for loss or damage to any property, including the Property, injuries to or death of persons, or for the cost of cleaning up the Property and removing hazardous or toxic substances, materials and waste therefrom, by reason of contamination or adverse effects on the environment, or by reason of any statutes, ordinances, orders, rules or regulations of any governmental entity or agency requiring the clean-up of the Property, caused by or resulting from any hazardous material, substance or waste existing on, under or about the Property on the Close of Escrow.

(b)
That Seller is the sole owner of the Property free and clear of all liens, claims, encumbrances, easements, encroachments from adjacent properties, encroachments by improvements or vegetation on the Property onto adjacent property, or rights of way of any nature, other than those that may appear on the title commitment.  Seller shall not further encumber the Property or allow the Property to be further encumbered prior to the Close of Escrow.

(c)
Neither this Agreement nor anything provided to be done hereunder including the transfer of the Property to Buyer, violates or shall violate any contract, agreement or instrument to which Seller is a party, or which affects the Property, and the sale of the Property herein contemplated does not require the consent of any party not a signatory hereto.

(d)
There are no mechanics’, materialmen’s or similar claims or liens presently claimed or which will be claimed against the Property for work performed or commenced prior to the date of this Agreement.  Seller agrees to hold Buyer harmless from all costs, expenses, liabilities, losses, charges, fees, including attorney fees, arising from or relating to any such lien or any similar lien claimed against the Property and arising from work performed or commenced prior to the Close of Escrow.
(e)
Seller has no knowledge of any pending, threatened or potential litigation, action or proceeding against Seller or any other Party before any court or administrative tribunal that is in any way related to the Property.

(f)
There are no written or oral leases or contractual right or option to lease, purchase, or otherwise enjoy possession, rights or interest of any nature in and to the Property or any part thereof, and no persons have any right of possession to the Property or any part thereof.  Prior to the Close of Escrow Seller shall not grant any property, contract or occupancy right relating to the Property or any portion thereof without the prior written consent of Buyer, which may be withheld in Buyer's sole and absolute discretion. 
10.
Full Payment of All Obligations of City.


(a)
It is understood and agreed between Seller and Buyer that the payment of the total Purchase Price made to Seller as set forth in this Agreement represents an all-inclusive settlement and is full and complete payment of just compensation for Buyer’s acquisition of all property interests pertaining to the Property, and specifically includes, but is not limited to, just compensation for the Property, claims for severance and other damages, attorney’s fees, interest, expenses of litigation, expert’s fees, precondemnation damages, inverse condemnation, if any, owner participation rights under any Redevelopment Plan, and loss of business goodwill under the Eminent Domain Law, Code of Civil Procedure Section 1263.510, and all costs and expenses whatever in connection therewith, and satisfies any and all other payments, if any, that may be required by law to be paid to Seller arising out of the acquisition of the Property or to persons occupying the Property.   
(b)
The parties acknowledge that Buyer’s acquisition of the Property will not result in the displacement of any person.  Accordingly, it is further understood and agreed by Seller that Buyer will have no further obligation to Seller under any federal or state relocation laws or regulations, including without limitation, the Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970 (42 U.S.C. 4601 et seq.), if applicable, or under Title 1, Division 7, Chapter 1 of the Government Code of the State of California (Section 7260 et seq.), or the Relocation Assistance and Real Property Acquisition Guidelines (Chapter 6 of Title 25 of the California Code of Regulations). 

(c)
This Agreement is a voluntary agreement and Seller, on behalf of itself and its heirs, successors, assigns, and hereby fully releases Buyer, its officials, counsel, employees, and agents, from all claims and causes of action by reason of any damage which has been sustained, or may be sustained, as a result of Buyer’s efforts to acquire the Property or any preliminary steps thereto.  Seller further releases and agrees to hold Buyer harmless from any and all claims and causes of action by reason of any leasehold interest in the Property.

(d)
Seller acknowledges that it may have sustained damage, loss, costs or expenses which are presently unknown and unsuspected, and such damage, loss, costs or expense which may have been sustained, may give rise to additional damages, loss, costs or expenses in the future.  Nevertheless, Seller hereby acknowledges that this Agreement has been negotiated and agreed upon in light of that situation, and hereby expressly waives any and all rights which Seller may have under California Civil Code Section 1542, or under any statute or common law or equitable principle of similar effect.  California Civil Code Section 1542 provides as follows:

“A general release does not extend to claims which the Creditor does not know or suspect to exist in his favor at the time of executing the release, which if known by him must have materially affected his settlement with the debtor.”

Seller’s Initials______________

Buyer’s Initials ______________

(e)      Notwithstanding Section 10.c. and 10.d. above, Seller’s waiver of rights and release of claims shall not extend to and is not intended to extend to claims related to or alleged to arise out of negligence on the part of the City, its agents or contractors, in connection with the physical construction of the Project.
(f)
This Section shall survive the Close of Escrow.

11.
Buyer’s Contingencies.  For the benefit of Buyer, the Closing of Escrow and the Buyer’s obligation to consummate the purchase of the Property as herein provided shall be contingent upon and subject to the occurrence of all of the following (or Buyer’s written waiver thereof, it being agreed that Buyer can waive any or all such contingencies) on or before the Close of Escrow:

(a)
Approval of this Agreement by the City Council of the City of Manteca by formal action taken at a regular public meeting;
(b)
That as of the Close of Escrow the representations and warranties of Seller contained in this Agreement are all true and correct;

(c)
The delivery of all documents pursuant to Section 4 hereof;

(d)
Escrow Holder’s commitment to issue in favor of Buyer of a CLTA Standard Coverage Owner’s Policy of Title Insurance with liability equal to the Purchase Price showing Buyer’s fee interest in the Property subject only to the Permitted Title Exceptions; and

(e)
Buyer’s approval prior to the Close of Escrow of any environmental site assessment, soils or geological reports, or other physical inspections of the Property or the underlying real property that Buyer might perform prior to the Close of Escrow.

12.
Certification of Non-Foreign Status.  Seller covenants to deliver to Escrow a certification of Non-Foreign Status in accordance with I.R.C. Section 1445, and a similar notice pursuant to California Revenue and Taxation Code Sections 18805 and 26131, prior to the Close of Escrow.

13.
Default.  In the event of a breach or default under this Agreement by either Buyer or Seller, the non-defaulting party shall have, in addition to all rights available at law or equity, the right to terminate this Agreement and the Escrow for the purchase and sale of the Property, by delivering written notice thereof to the defaulting party and to Escrow Holder, and if Buyer is the non‑defaulting party, Buyer shall thereupon promptly receive a refund of all prior deposits, if any.  Such termination of the Escrow by a non-defaulting party shall be without prejudice to the non-defaulting party’s rights and remedies at law or equity.

14.
Notices.  All notices and demands shall be given in writing by certified mail, postage prepaid, and return receipt requested, or by personal delivery.  Notices shall be considered given upon the earlier of (a) personal delivery, (b) two (2) business days following deposit in the United States mail, postage prepaid, certified or registered, return receipt requested, or (c) one (1) business day following deposit with an overnight carrier service.  A copy of all notices shall be sent to Escrow Holder.  Notices shall be addressed as provided below for the respective party; provided that if any party gives notice in writing of a change of name or address, notices to such party shall thereafter be given as demanded in that notice:


BUYER:

City of Manteca 

1001 West Center Street

Manteca, California 95337

Attn:  City Manager

SELLER:

Jonnie E. Dimotakis and George Dimotakis, Jr., Trustees 

P.O. Box 4006
Manteca, CA  95337-0001 

ESCROW 

Old Republic Title Company
HOLDER:

3461 Brookside Road, Suite A








Stockton, CA 95219




Attn: Diana Contreras
15.
Broker’s Commissions.  Buyer warrants to Seller that Buyer has not hired or used any real estate broker in this transaction for which Seller shall be charged a fee or commission.  Seller shall be responsible at Seller’s sole expense for any real estate brokerage fees, commissions, and claims of brokers, agents or finders, licensed or unlicensed, and all claims of real estate or other consultants which exist or may arise as a result of Seller’s actions with respect to acquisition of the Property.  Buyer shall not be liable for any real estate brokerage fees, commissions or claims in this transaction and Seller shall indemnify Buyer its officers, employees and agents, from any and all costs, liabilities or judgments, including attorneys’ fees, incurred in defending or paying any such claims.

16.
Further Instructions.  Each party agrees to execute such other and further escrow instructions as may be necessary or proper in order to consummate the transaction contemplated by this Agreement.

17.
Amendments.  Any amendments to this Agreement shall be effective only when duly executed by Buyer and Seller and deposited with Escrow Holder.

18.
Miscellaneous.
(a)
Applicable Law.  This Agreement shall be construed and interpreted under, and governed and enforced according to the laws of the State of California.

(b)
Entire Agreement.  This Agreement supersedes any prior agreement, oral or written, and together with the Exhibits hereto and any agreements delivered pursuant hereto, contains the entire agreement between Buyer and Seller on the subject matter hereof.  No subsequent agreement, representation or promise made by either party hereto, or by or to any employee, officer, agent, consultant, or representative of either party, shall be of any effect unless it is in writing and executed by the party to be bound thereby.  No person is authorized to make, and by execution hereof Seller and Buyer acknowledge that no person has made, any representation, warranty, guaranty or promise except as set forth herein; and no agreement, statement, representation or promise made by any such person which is not contained herein shall be valid or binding on Seller or Buyer.

(c)
Counterparts.    This Agreement may be executed in counterparts, each of which so executed will, irrespective of the date of its execution and delivery, be deemed an original, and all such counterparts together will constitute one and the same instrument.
(d)
Successors and Assigns.  This Agreement shall be binding upon and inure to the benefit of the heirs, executors, administrators, successors and assigns of the parties hereto.

(e)
Time of Essence.  The parties acknowledge that time is of the essence in this Agreement, notwithstanding anything to the contrary in the Escrow company’s general Escrow instructions.

(f)
Remedies Not Exclusive and Waivers.  No remedy conferred by any of the specific provisions of this Agreement is intended to be exclusive of any other remedy and each and every remedy shall be cumulative and shall be in addition to every other remedy given hereunder or now or hereafter existing at law or in equity or by statute or otherwise.  The election of any one or more remedies shall not constitute a waiver of the right to pursue other available remedies.

(g)
Interpretation and Construction.  The parties agree that each party has reviewed this Agreement and that each has had the opportunity to have their counsel and real estate advisors review and revise this agreement and that any rule of construction to the effect that ambiguities are to be resolved against the drafting party shall not apply in the interpretation of this Agreement or any amendments or Exhibits thereto.  In this Agreement the neuter gender includes the feminine and masculine, and singular number includes the plural, and the words “person” and “party” include corporation, partnership, firm, trust, or association wherever the context so requires.  The recitals and captions of the sections and subsections of this Agreement are for convenience and reference only, and the words contained therein shall in no way be held to explain, modify, amplify or aid in the interpretation, construction or meaning of the provisions of this Agreement.

19.
Attorneys’ Fees.  If either party hereto incurs attorneys’ fees in order to enforce, defend or interpret any of the terms, provisions or conditions of this Agreement or because of a breach of this Agreement by the other party, the prevailing party, whether by suit, negotiation, arbitration or settlement shall be entitled to recover reasonable attorneys’ fees from the other party.

20. 
Severability. If any part, term or provision of this Agreement is held by a court of competent jurisdiction to be illegal or in conflict with any law, the validity of the remaining provisions will not be affected, and the rights and obligations of the parties will be construed and enforced as if this Agreement did not contain the particular part, term or provision held to be invalid.
21.
Assignment.  Buyer may assign its rights under this Agreement or may designate a nominee to acquire title to the Property, provided, however, that any such assignment or designation shall not relieve Buyer of any of its obligations under this Agreement.
22.
Escrow Holder Need Not Be Concerned.  Escrow Holder is not to be concerned with Sections 8, 9, and 10 hereof, and Buyer and Seller release Escrow Holder from liability or obligation as to Sections 8, 9, and 10 hereof.

IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the day and year first written above.

SELLER

JONNIE E. DIMOTAKIS and GEORGE DIMOTAKIS, JR., Trustees of the Dimotakis Family Trust Dated December 27, 2010
By:____________________________________







Jonnie E. Dimotakis, Trustee 
By:____________________________________








George Dimotakis, Jr., Trustee 

BUYER
CITY OF MANTECA, a municipal corporation

By: ___________________________________

Willie W. Weatherford, Mayor

ATTEST:

Joann Tilton, City Clerk

EXHIBIT “A”

(LEGAL DESCRIPTION TO BE ATTACHED)

EXHIBIT “B”

(PLAT TO BE ATTACHED)


EXHIBIT “C”

(MAINTENANCE AND ACCESS EASEMENT TO BE ATTACHED)
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