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DISCUSSION: 
 

SUMMARY: 

 

Under the San Joaquin County Multi-Species Habitat Conservation and Open Space Plan 

(SJMSCP), development projects are provided take coverage (developers can disturb land which 

may be habitat to protected species) by jurisdictions through federal and state permits within San 

Joaquin County.  Under the Plan (Section 5.3), the developer does not have to “mitigate”
1
  for 

that take until specific events occur, such as seeking a building permit.  In other words, up to this 

point, a developer can receive coverage under the Plan, disturb dozens, maybe hundreds, of acres 

and not “mitigate” for the ground disturbance until a building permit is issued.  That building 

permit may be years in the future and, as we have seen during the recession, may not ever 

happen.  The Plan anticipated that, over time, projects disturbing ground would be fully 

mitigated. “Overtime” was meant to be months, maybe a few years, not decades. However, with 

construction coming to a complete standstill following 2007, many project proponents that had 

disturbed land went out of business or found that there were no tenants for that land. Therefore, 

hundreds of acres, approximately 800 acres, throughout San Joaquin County sit disturbed with no 

habitat mitigation having taken place. 

 

While the plan was being drafted, there was recognition there might be a lag between ground 

disturbance and mitigation. The plan included a maximum amount of 500 acres of land that 

could be disturbed without mitigation. The plan states that once the 500 acres has been reached, 

projects coming after that point must be 100% mitigated, upfront (section 5.3.2.3.A) 

 

The SJMSCP has exceeded the allowance of unmitigated acres covered within the plan as 

defined under the 500 Acre Cap scenario.   

 

                                                
1
 Mitigation can come in the form of paying the approved fee, bringing land in lieu, or purchase appropriate land 

bank credits. 



Working in partnership with U.S. Fish and Wildlife and California Department of Fish and 

Wildlife, there was agreement that the current construction environment is temporary and, as 

construction recovers, those unmitigated acres under the 500 acre cap will be reduced.  

 

In order to assure that the plan does not get into this position again, staff has proposed, and 

HTAC has concurred, establishment of a shelf life for all unsigned incidental take minimization 

measures (ITMM) will only be valid for six months and once the ITMM is fully executed with 

signatures by the project proponent and SJCOG, Inc. staff, the ITMM will be ‘Officially Issued’ 

to the project. The ITMM under the plan will require the project proponent, prior to ground 

disturbance,  to comply with the ITMM’s and provide the appropriate mitigation for the project 

or acquire a bond that can be called upon to mitigate the project impacts at a date-certain of not 

greater than six months from the official issuance date. 

 

RECOMMENDATION:   

 

Recommendation to the SJCOG, Inc. Board to approve the amendment establishing date-certain 

processing for project mitigation which allows projects to participate under the SJMSCP 

providing biological coverage for the project for impacts to the habitat types under the federal 

and state permits.  

 

FISCAL IMPACT:   

 

SJCOG, Inc. to be provided mitigation for the project impacts as required under the SJMSCP. 

 

BACKGROUND: 

The San Joaquin County Multi-Species Habitat Conservation and Open Space Plan (SJMSCP) 

was developed to allow projects to mitigate species and habitat impacts during the development 

process.  Historically, mitigation and coverage under the plan for all jurisdictions in the 

development process was at the time of issuance of the building permit.  The SJMSCP permitted 

this mitigation timing to occur as long as the development (ground disturbance) occurring 

without being mitigated under the habitat plan did not exceed 500 acres county wide.  

 

Projects were issued incidental take minimization measures (ITMMs) for development activity 

which occurred prior to mitigation with the anticipation that building permits were to be issued in 

the near future and mitigation to occur at building permit issuance.  Some projects did in fact pull 

building permits and mitigate close to issuance of the ITMMs, while other projects delayed 

pulling building permits to a much later date or not at all.  Due to the ITMMs not having a 

mitigation date certain under the SJMSCP, combined with the slowing of the economy, projects 

have not been pulling building permits and mitigating as quickly as anticipated which has caused 

the unmitigated acres to exceed the 500 acre cap. Once the SJMSCP exceeds that 500 acre cap,  

all future projects covered under the SJMSCP and allowed to disturb habitat through incidental 

take minimization measures (ITMM) are required to mitigate all impacts prior to ground 

disturbance instead of building permit issuance (Attachment 1).   

 



To ensure future development actions do not continuously exceed the 500 acre cap, SJCOG, Inc., 

as the administrators of the plan, has proposed the following revised administrative language 

regarding mitigation timing: 

 

All projects requesting coverage under the SJMSCP if project applicants do not have fully 

executed ITMMs on or before December 31, 2012, then the following shall apply: 

 
1. Incidental Take Minimization Measures (ITMMs) will be issued to the project and must be 

signed by the project applicant prior to any ground disturbance but no later than six (6) months 

from receipt of the ITMMs.  If ITMMs are not signed within six months, the applicant must 

reapply for SJMSCP Coverage.  Upon receipt of signed ITMMs from project applicant, SJCOG, 

Inc. staff will sign the ITMMs.  This is the effective date of the ITMMs.  

2. Under no circumstance shall ground disturbance occur without compliance and satisfaction of 

the ITMMs. 

3. Upon issuance of fully executed ITMMs and prior to any ground disturbance, the project 

applicant must: 

a. Post a bond for payment of the applicable SJMSCP fee covering the entirety of the project 

acreage being covered (the bond should be valid for no longer than a 6 month period); or 

b. Pay the appropriate SJMSCP fee for the entirety of the project acreage being covered; or 

c. Dedicate land in-lieu of fees, either as conservation easements or fee title; or 

d. Purchase approved mitigation bank credits. 

4. Within 6 months from the effective date of the ITMMs or issuance of a building permit, 

whichever occurs first, the project applicant must: 

a. Pay the appropriate SJMSCP for the entirety of the project acreage being covered; or 

b. Dedicate land in-lieu of fees, either as conservation easements or fee title; or 

c. Purchase approved mitigation bank credits. 

Failure to satisfy the obligations of the mitigation fee shall subject the bond to be called. 

 

Because this proposed change is an administrative function by the administrative entity with 

concurrence of the permitting agencies, the SJCOG, Inc. Board should take action as the Joint 

Powers Authority administering the plan.  The action will be immediately implemented as part of 

the SJMSCP.   

 

COMMITTEE ACTIONS: 

 
 Habitat Technical Advisory Committee: Approved Recommendation to Adopt 

 
ATTACHMENTS:  

 

1. SJMSCP Section 5.3.2.3 

 

 
Prepared by:  Steve Mayo, Program Manager  
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