Background
As discussed on page 11-12 of the CEQA Findings for the Oakwood Trails EIR, a Mitigation Measure was created to require the project proponent to consider the potential use of a VERA as a method to achieve emissions reductions in excess of District Rule 9510 (Indirect Source Review) requirements. The mitigation measure also requires consideration of the benefits of improved air quality with the costs of implementation in the decision making process. The Findings further noted that because a VERA is a voluntary contractual agreement that is negotiated, it cannot be certain that both parties will agree to acceptable terms. The inclusion of this mitigation does not guarantee that the impact would be reduced to a less than significant level. The CEQA findings concluded that the impact would be significant and unavoidable relative to operational air emissions. The City adopted a statement of overriding considerations as follows: “The environmental, economic, social and other benefits of the Project override any remaining significant adverse impact of the Project associated with impacts to air quality.”
Mitigation Monitoring 
The City is using the Mitigation Monitoring Program to track compliance with Project mitigation measures. The project proponent has asserted that they have met with the SJVAPCD and made a good-faith effort to explore the potential of entering into a Voluntary Emissions Reduction Agreement (VERA). The project proponent has asserted that they took into consideration the economic, environmental, legal, social, and technological factors relative to entering into a VERA. Based on their discussions with the SJVAPCD, project proponent asserts that it is not feasible to enter into a VERA for this project. Based on the City’s review of the Adopted Findings, the adopted Mitigation Measure, and the Project Proponent efforts to enter a VERA, the City concurs that entering a VERA is not feasible for this project. The Project Proponent has met the requirements of Mitigation Measure 3.3-4 for the Oakwood Trails Project.  
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Feasibility Determinations
Public Resources Code section 21002 provides that “public agencies should not approve projects as proposed if there are feasible alternatives or feasible mitigation measures available which would substantially lessen the significant environmental effects of such projects[.]” Further, the procedures required by CEQA “are intended to assist public agencies in systematically identifying both the significant effects of proposed projects and the feasible alternatives or feasible mitigation measures which will avoid or substantially lessen such significant effects.” (Id.) Section 21002 also provides that “in the event specific economic, social, or other conditions make infeasible such project alternatives or such mitigation measures, individual projects may be approved in spite of one or more significant effects thereof.”
As defined by CEQA, “feasible” means capable of being accomplished in a successful manner within a reasonable period of time, taking into account economic, environmental, social, legal, and technological factors. (Pub. Resources Code, § 21061.1; see also CEQA Guidelines, § 15126.6(f)(1) [determining the feasibility of alternatives].) Moreover, “‘feasibility’ under CEQA encompasses ‘desirability’ to the extent that desirability is based on a reasonable balancing of the relevant economic, environmental, social, legal, and technological factors.” (City of Del Mar v. City of San Diego (1982) 133 Cal.App.3d 410, 417; see also California Native Plant Society v. City of Santa Cruz (2009) 177 Cal.App.4th 957, 1001-1002.
With respect to a project for which significant impacts cannot be feasibly avoided or substantially lessened, a public agency may nevertheless approve the project if the agency first adopts a statement of overriding considerations setting forth the specific reasons that the project’s benefits outweigh its significant unavoidable adverse environmental effects. (Pub. Resources Code, §§ 21001, 21002.1(c), 21081(b).) 
CEQA Guidelines section 15093 provides the following direction regarding a statement of overriding considerations:
(a) CEQA requires the decision-making agency to balance, as applicable, the economic, legal, social, technological, or other benefits, including region-wide or statewide environmental benefits, of a proposed project against its unavoidable environmental risks when determining whether to approve the project. If the specific economic, legal, social, technological, or other benefits, including region-wide or statewide environmental benefits, of a proposed project outweigh the unavoidable adverse environmental effects, the adverse environmental effects may be considered “acceptable.”
(b) When the lead agency approves a project which will result in the occurrence of significant effects which are identified in the final EIR but are not avoided or substantially lessened, the agency shall state in writing the specific reasons to support its action based on the final EIR and/or other information in the record. The statement of overriding considerations shall be supported by substantial evidence in the record.
(c) If an agency makes a statement of overriding considerations, the statement should be included in the record of the project approval and should be mentioned in the notice of determination. This statement does not substitute for, and shall be in addition to, findings required pursuant to Section 15091.
Adopted Findings
The following text is taken from the CEQA Findings adopted for the certified EIR. This text provides the findings and a statement of overriding considerations for the impact identified. 
Air Quality Findings
1. Impact 3.3-1: Project operation has the potential to cause a violation of an air quality standard or contribute substantially to an existing or projected air quality violation
(a) 	Potential Impact. The potential for the Project to result in cause a violation of an air quality standard or contribute substantially to an existing or projected air quality violation is discussed on pages 3.3-19 and 3.3-22 of the Draft EIR.
(b) 	Mitigation Measures. The following mitigation measures are hereby adopted and will be implemented as provided by the Mitigation Monitoring Program: Mitigation Measure 3.3-1, 3.3-2, 3.3-3, and 3.3-4.
(c)	Findings. Based upon the EIR and the entire record before this City Council, this City Council finds that:
(1) 	Effects of Mitigation and Remaining Impacts. The proposed Project would be a direct and indirect source of air pollution, in that it would generate and attract vehicle trips in the region (mobile source emissions) and it would increase area source emissions and energy consumption. The mobile source emissions would be entirely from vehicles, while the area source emissions would be primarily from the use of natural gas fuel combustion, landscape fuel combustion, consumer products, and architectural coatings.
The proposed Project would exceed the SJVAPCD thresholds of significance for operations even with mitigation measures. The proposed Project is subject to the SJVAPCD Rule 9510 (Indirect Source Rule), which could result in substantial mitigation of emissions. The reductions are accomplished by the incorporation of mitigation measures into projects and/or by the payment of an Indirect Source Rule fee for any required reductions that have not been accomplished through project mitigation commitments. The current fees are $9,350 per ton of NOx, although these are subject to adjustments by the SJVAPCD. The actual calculations will be accomplished by the SJVAPCD and project applicants as the project (i.e. or portions of the project) are brought forward for approval under Rule 9510. However, even with the application of the ISR and the mitigation measures described above, emissions levels may remain above the defined thresholds of significance for the project as a whole. As such, operation of the proposed Project would have a significant and unavoidable impact relative to operational air emissions.
A Mitigation Measure is included in this EIR that requires the project proponent to consider the potential use of a VERA as a method to achieve emissions reductions in excess of District Rule 9510 (Indirect Source Review) requirements. The mitigation measure also requires consideration of the benefits of improved air quality with the costs of implementation in the decision making process. Because a VERA is a voluntary contractual agreement that is negotiated, it cannot be certain that both parties will agree to acceptable terms. The inclusion of this mitigation does not guarantee that the impact would be reduced to a less than significant level. As such, the impact would be significant and unavoidable impact relative to operational air emissions.
(2)	Overriding Considerations. The environmental, economic, social and other benefits of the Project override any remaining significant adverse impact of the Project associated with impacts to air quality, as more fully stated in the Statement of Overriding Considerations in Section VII, below.
