SERVICES AGREEMENT BETWEEN

THE CITY OF MANTECA AND FORWARD, INC.
FOR COMMINGLED RECYLABLES PROCESSING 

This agreement is entered into and Executed as of the ____ day of _____________ 2013, by and between the City of Manteca (the “City”), a municipal corporation, and Forward, Inc. (“the Contractor”), a California Corporation, a subsidiary of Allied Waste. In consideration of the covenants and agreements herein set forth Contractor and City hereby agree as follows:

1. The City hereby agrees to sell to Contractor, and Contractor agrees to buy from City all of the residential curbside, commercial and industrial commingled recyclables collected within the City pursuant to its residential and commercial recycling programs (herein after referred as City Recyclables).  City and Contractor will have the opportunity, but not the obligation, to increase the tonnage amounts or to add other recyclable materials at any time during the term of the contract as mutually agreeable by both parties.

2. Scope of Services -  This Agreement describes the services and obligations to be provided and performed by Contractor for the acceptance, processing and recycling of City’s Recyclables which materials shall be collected from separate bins and containers containing commingled or non-commingled newspaper, cardboard, paper, glass, mixed cans and plastics.  These provisions shall continue to govern the Contractor’s acceptance and recycling of City Recyclables whether collected by the City or by others under contract or franchise with the City (herein after referred as City Vehicles).

A. Contractor shall accept City Recyclables for recycling.

B. Unloading / Truck Turn-around Time – City Vehicles will deliver City Recyclables to the Forward Landfill for staging prior to transfer into Contractor or it’s subcontractor’s transfer trucks for hauling to the Newby Island Recycling facility in San Jose.  Contractor will coordinate with the Forward Landfill to ensure a loading schedule that will accommodate both parties.

C. The contractor will provide the city with certified weight tickets for the transfer vehicles.

D. Contractor shall provide scale tags and an electronic data file (containing scale data).   

E. The Contractor shall comply with all State and local regulations that apply to recyclable materials delivered to them by City Vehicles under the terms of this Agreement.

F. Unmarketable Materials – In no case shall the Contractor or its subcontractor take any City recyclable materials to a disposal facility, unless permission is provided by the City on a load-by-load basis.  If the Contractor can demonstrate that a material is not marketable, such permission shall not be unreasonably withheld.  This prohibition does not apply to normal residue from processing of commingled materials.

G. In the event of reasonable downtime due to repair and maintenance of equipment, the Facility shall maintain adequate space to stockpile recyclable materials during such reasonable downtime for acceptance of material without a break in service.  “Reasonable down-time” shall be defined as less than one day each operating month.

H. Contractor shall be responsible for disposal of residue from processing of City recyclables, and Contractor shall pay all costs for the disposal of such residue that does not exceed 15% of total weight.  The City shall pay for the actual cost of  disposal for residue that exceeds 15% of total weight.
I. Contractor shall devise a methodology to establish waste residual percentage from time to time using periodic sampling, waste characterizations, or by other means as agreed to by the City.  

J. The Facility shall be open to receive Transfer Vehicles at all times from 6:00 a.m. to 4:00 p.m., Monday through Friday, 8:00 a.m. to 5:00 p.m., Saturday, year round.  In the event a major Holiday falls on a Saturday Contractor will contact the City to discuss the possibility of closing for the weekend Holiday. 

K. Upon reasonable prior notice the City’s representative(s) may inspect the Facility during normal business hours to assure compliance with this Agreement.

L. With the exception of what is commonly recognized by the recycling industry as “residue” or “contaminants”, Contractor agrees to divert from landfilling all recyclable materials delivered by City under this Agreement.

M. Contractor shall make reasonable accommodations to provide tours of the Facility to the public upon prior request by the City’s representatives.

N. Notwithstanding anything herein to the contrary, the Facility operator shall have the right to reject any load, before or after unloading, and shall not be deemed to have accepted any load, nor shall title thereto be deemed to have transferred to Contractor, containing any material defined as a “Hazardous Substance” under the Comprehensive Environmental Response Compensation and Liability Act or (“CERCLA”), 42 U.S.C. §9601 et seq., as amended, or any material defined as “Hazardous or Toxic Wastes” under the Resource Conservation and Recovery Act (“RCRA”), 43 U.S.C. §6901 et seq., as amended.  If all or any portion of any load of material delivered to the Facility is found to contain any Hazardous Substance or Hazardous or Toxic Wastes, as defined above, such hazardous waste shall be diverted to Hazardous Waste disposal.  The cost of such handling, recycling or disposal shall be paid by the City thereby ensuring all contractor costs are reimbursed.

O. Contractor shall comply with all legal requirements that apply to the performance of it’s obligations under this Agreement, including without limitation all federal and state laws and regulations governing wages, working hours and other conditions of employments, including the National Labor Relations Act.

P. Contractor may transfer or assign this Agreement with the City’s reasonable prior written consent, and any transfer, assignment or modification without such consent shall be void.

3. Terms of Agreement shall be as follows:

A. This Agreement shall be effective on August 1, 2013, and shall remain in effect for a five (5) year period.  At the completion of year one (1) and each subsequent year of the contract the City and Contractor will have the right to negotiate in good faith to set the next upcoming year’s price per ton.  The new rate may remain the same, increase or decrease depending on the market conditions.

B. Contractor shall make payment to the City for City Recyclables in a timely manner on a monthly basis, or pay late fees.  Contactor will remit payment to the City for recyclable material prior to the 25th day of the following month. A penalty payment of 10% of the prior month’s remittance will be imposed if payment is not received by that date.
C. The price paid to the City for all curbside commingled recyclables picked up by Contractor at the Forward Landfill shall be $36.00 per net ton.  At no time during the first year of the agreement shall the price drop below $36.00 per net ton.  All payments to the City shall be based on weight net of City Recyclables minus (-) waste residuals in excess of 15% delivered to the Facility.

D. The above pricing assumes that the residual content of the City Recyclables delivered to the Facility will not exceed 15%, and that Contractor will receive 100% of the City Recyclable volume.  If either or both of these assumptions prove incorrect on a repeated basis, the City and Contractor shall meet and negotiate in good faith to attempt to reach agreement upon appropriate changes to the prices set forth above.

E. This agreement may be extended for up to five years, with the mutual agreement of both parties.

4.  Termination.   

A. In the event of a material default in the performance of this Agreement by the Contractor or by its subcontractor, the City shall notify the Contractor in writing of the nature of such default.  Within thirty (30) days:

a. Contractor shall correct the fault; or

b. Contractor shall request additional time in order to correct the fault.  The time extension must be approved by the City’s Director of Public Works or their designee.

B. If the Contractor fails to correct the default as provided above, the City, without further notice, shall have available to it all rights and remedies allowable in law or equity including the following which the City may exercise singly or in combination:

a. The right to declare that this agreement together with all rights granted Contractor hereunder are terminated, effective upon such date as the City shall designate.

b. The right to engage others to perform the services otherwise to be performed by Contractor hereunder, or to perform such services itself;

c. Collect all sums due and payable to City.  

d. The remedies specified herein are not exclusive.  The City shall have available to it all rights and remedies allowable in law and equity in the event of a material default of the Contractor.

C. In the event City shall terminate this Agreement, the City will have complete documentation of all transactions as part of Contractor’s normal reporting and accounting system.

5. Indemnity.  Contractor agrees to defend, indemnify and hold harmless the City, its officers, officials, agents, employees and volunteers from and against any and all claims, demands, actions, losses, damages, injuries, and liability, direct or indirect (including any and all costs and expenses in connection therein), arising out of and to the extent caused by the Contractor’s negligent acts, errors, or omissions in the performance of this Agreement or its failure to comply with any of its obligations contained in this Agreement, except for any such claim arising out of the sole negligence or misconduct of the City, its officers, agents, employees or volunteers.

6. Contractor shall include provisions in any subcontracts with third parties expressly making them subject to, and requiring them to comply with, all applicable terms and provisions of the Agreement.

7. Contractor warrants and represents that the person or persons executing this supplemental agreement on behalf of Contractor has or have been duly authorized by Contractor to sign this Agreement and bind Contractor to the terms hereof.

8. Except as specifically revised or made inapplicable herein, all terms and conditions of the Agreement shall remain in full force and effect, and Contractor shall be fully obligated to, and shall fully perform all of the services, duties, obligations, and conditions required under the Agreement and any other term or provision of the Agreement.

9. Notices.  Any notice required to be given under this Agreement shall be in writing and either served personally or sent prepaid, first class mail.  Any such notice shall be addressed to the other party at the address set forth below.  Notice shall be deemed communicated within 48 hours from the time of mailing if mailed as provided in this section.
If to City:              
Director of Public Works




City of Manteca




1001 W. Center Street

                                  Manteca, CA. 95337

                                  Attention:  Solid Waste Superintendent
If to Contractor:      
Forward Inc.




1145 W. Charter Way




Stockton, CA  95206
                                              
Attention:  Kevin Basso, GM

10. Entire Agreement.  This Agreement constitutes the complete and exclusive statement of Agreement between the City and Contractor.  All prior written and oral communications, including correspondence, drafts, memoranda, and representations, are superseded in total by this Agreement

11. Amendments.  This Agreement may be modified or amended only by a written document executed by both Contractor and City and approved as to form by the City Attorney.

12. Assignment and Subcontracting.  The parties recognize that a substantial inducement to City for entering into this Agreement is the professional reputation, experience and competence of Contractor.  Assignments of any or all rights, duties or obligations of the Contractor under this Agreement will be permitted only with the express consent of the City.  Contractor shall not subcontract any portion of the work to be performed under this Agreement without the written authorization of the City.  If City consents to such subcontract, Contractor shall be fully responsible to City for all acts or omissions of the subcontractor.  Nothing in this Agreement shall create any contractual relationship between City and subcontractor nor shall it create any obligation on the part of the City to pay or to see to the payment of any monies due to any such subcontractor other than as otherwise is required by law.
13. Waiver.  Waiver of a breach or default under this Agreement shall not constitute a continuing waiver of a subsequent breach of the same or any other provision under this Agreement.
14. Severability.  If any term or portion of this Agreement is held to be invalid, illegal, or otherwise unenforceable by a court of competent jurisdiction, the remaining provisions of this Agreement shall continue in full force and effect

15. Controlling Law Venue. This Agreement and all matters relating to it shall be governed by the laws of the State of California and any action brought relating to this Agreement shall be held exclusively in a state court in the County of  San Joaquin.

16. Litigation Expenses and Attorneys' Fees.  If either party to this Agreement commences any legal action against the other party arising out of this Agreement, the prevailing party shall be entitled to recover its reasonable litigation expenses, including court costs, expert witness fees, discovery expenses, and attorneys' fees.

17. Mediation.  The parties agree to make a good faith attempt to resolve any disputes arising out of this Agreement through mediation prior to commencing litigation.  The parties shall mutually agree upon the mediator and shall divide the costs of mediation equally.  If the parties are unable to agree upon a mediator, the dispute shall be submitted to JAMS/ENDISPUTE ("JAMS") or its successor in interest.  JAMS shall provide the parties with the names of five qualified mediators.  Each party shall have the option to strike two of the five mediators selected by JAMS and thereafter the mediator remaining shall hear the dispute.  If the dispute remains unresolved after mediation, either party may commence litigation.

18. Execution.  This Agreement may be executed in several counterparts, each of which shall constitute one and the same instrument and shall become binding upon the parties when at least one copy hereof shall have been signed by both parties hereto.  In approving this Agreement, it shall not be necessary to produce or account for more than one such counterpart.

19. Authority to Enter Agreement.  Contractor has all requisite power and authority to conduct its business and to execute, deliver, and perform the Agreement.  Each party warrants that the individuals who have signed this Agreement have the legal power, right, and authority to make this Agreement and to bind each respective party.

20. Prohibited Interests.  Contractor maintains and warrants that it has not employed nor retained any company or person, other than a bona fide employee working solely for Contractor, to solicit or secure this Agreement.  Further, Contractor warrants that it has not paid nor has it agreed to pay any company or person, other than a bona fide employee working solely for Contractor, any fee, commission, percentage, brokerage fee, gift or other consideration contingent upon or resulting from the award or making of this Agreement.  For breach or violation of this warranty, City shall have the right to rescind this Agreement without liability.  For the term of this Agreement, no member, officer or employee of City, during the term of his or her service with City, shall have any direct interest in this Agreement, or obtain any present or anticipated material benefit arising therefrom.
21. Equal Opportunity Employment.  Contractor represents that it is an equal opportunity employer and it shall not discriminate against any subcontractor, employee or applicant for employment because of race, religion, color, national origin, handicap, ancestry, sex or age.  Such non-discrimination shall include, but not be limited to, all activities related to initial employment, upgrading, demotion, transfer, recruitment or recruitment advertising, layoff or termination. Contractor shall also comply with all relevant provisions of City's Minority Business Enterprise program, Affirmative Action Plan or other related programs or guidelines currently in effect or hereinafter enacted.
22. Exhibit A – Insurance Requirements is hereby incorporated into and forms a part of this agreement.

23. Exhibit B - Request for Proposals for Recycling Service for the City of Manteca… is hereby incorporated into and forms a part of this agreement

24. Exhibit C – Completed Proposal is hereby incorporated into and forms a part of this agreement.   
IN WITNESS WHEREOF, the parties hereto have set their hands the day and year first above written:

FORWARD, INC:
CITY OF MANTECA, a Municipal Corporation

By


By










      WILLIE W. WEATHERFORD




MAYOR

APPROVED AS TO FORM
ATTEST:

John Brinton, City Attorney
Joann Tilton, City Clerk
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