CITY OF MANTECA
23000 SOUTH HAYS ROAD
FARMLAND LEASE AGREEMENT


THIS AGREEMENT entered into this __ day of _______, 2012, by and between the CITY OF MANTECA, a Municipal Corporation, hereinafter referred to as “Lessor”, and MIZUNO FARMS LLC hereinafter referred to as “Lessee”.

DESCRIPTION OF PREMISES:	  The Lessor hereby leases to Lessee and Lessee hires from Lessor, on the terms and conditions hereinafter set forth, those certain premises with the appurtenances, situated in San Joaquin County, State of California, and more particularly described in Exhibit “A” attached hereto and made a part hereof as though set out in full, being 417 + acres shown on the attached Exhibit “A”.

The City reserves the right to deduct up to 20 60 acres of the land shown in Exhibit A from the Lease upon six twelve months notice to the leaseholder.  Any such removals will only be allowed at the conclusion of harvest.

USES PROHIBITED:  Lessee shall not use, or permit said premises, or any part thereof, to be used for any purpose or purposes other than the purpose or purposes for which the said premises are hereby leased; and no use shall be made or permitted to be made of the said premises, nor acts done which will increase the existing rate of insurance upon the demised premises or cause a cancellation of any insurance, nor shall Lessee sell, or permit to be kept, used or sold, in or about said premises any article which may be prohibited by the standard form of fire insurance policies.  Lessee shall, at his sole cost and expense, comply with any and all requirements, pertaining to said premises, or any insurance organization or company, necessary for the maintenance of reasonable public liability insurance, covering said premises. 

ABANDONMENT:  Lessee shall not vacate or abandon the premises at any time during the term; and if Lessee shall abandon, vacate or surrender said premises, or be dispossessed by process of law, or otherwise, any personal property belonging to Lessee and left on the premises shall be deemed to be abandoned, at the option of Lessor, except such property as may be mortgaged to Lessor.

FREE FROM LIENS:  Lessee shall keep the leased premises and the property in which the leased premises are situated, free from any liens arising out of any work performed, materials furnished, or obligations incurred by Lessee.

COMPLIANCE WITH GOVERNMENTAL REGULATIONS:  Lessee shall, at his sole cost and expense, comply with all of the requirements of all municipal, county, state and federal authorities now in force, or which may hereafter be in force, pertaining to the said premises.  Lessee shall faithfully observe in the use of the premises all municipal and county ordinances and state and federal statutes now in force or which may hereafter be in force and shall do no act which would result in a violation.

UTILITIES:  Lessee shall pay for all water, gas, heat, light, power, telephone service, trash collection and all other services supplied to the said premises.

INSOLVENCY OR BANKRUPTCY:  Either (a) the appointment of a receiver to take possession of all or substantially all of the assets of Lessee, or (b) a general assignment by Lessee for the benefit of creditors, or (c) any action taken or suffered by Lessee under any insolvency or bankruptcy act shall constitute a breach of the Lease by Lessee.  Upon the happening of any such event, this Lease shall terminate ten (10) days after written notice of termination from Lessor to Lessee.

SURRENDER OF LEASE:  The voluntary or other surrender of this Lease by Lessee, or a mutual cancellation thereof, shall not work a merger, and shall, at the option of Lessor, terminate all or any existing subleases or subtenancies, or may, at the option of the Lessor, operate as an assignment to him of any or all such subleases or subtenancies. (where do we allow these? Do we require notice and our approval?)

ATTORNEY’S FEES:  Any action which shall be brought by Lessor for the recovery of any rent due under the terms of this Lease, or by either the Lessor or Lessee for the breach or enforcement of any of the conditions, covenants, or agreements herein set forth on the part of Lessor or Lessee to be kept and performed, or for the recovery of said premises, the party losing the action agrees to pay to the prevailing party, on demand, a reasonable attorney’s fee as fixed by the Court, and further agrees that the said attorney’s fees shall become a part of the judgment of the prevailing party in such action.

TIME:  Time is of the essence of this Lease.


REPAIRS:  Lessee shall, at his sole cost, keep and maintain said premises, including irrigation lines, wells, pumps, valves, ditches, fences, and all access roads, and every part thereof weed free, and in good and sanitary order, condition and repair, including damage to water conveyance facilities caused by gophers or other pests, hereby waiving all right to make repairs at the expense of Lessor as provided in Section 1942 of the Civil Code of the State of California, and all rights provided for by Section 1941 of said Civil Code.  By entry hereunder, Lessee accepts the premises as being in good and sanitary order, condition and repair and agrees on the last day of said term, or sooner termination of this Lease, to surrender unto Lessor all and singularly said premises with said appurtenances in the same condition as when received, and to remove all of Lessee’s signs from said premises.

[bookmark: _GoBack]LIABILITY INAURANCE AND INDEMNIFICATION OF LESSOR:  Lessor shall not be responsible or liable for any loss or injury, or damage occurring to Lessee or to the property of Lessee or to third persons, or the property of third persons, in, about, or on said leased premises, no matter how occurring and Lessee will save Lessor harmless for or on account of any loss, injury or damage to any person or persons or their property occurring therein, or resulting from Lessee’s operation thereof.  Prior to the use of said property, Lessee shall obtain and maintain in force at its sole cost and expense, the insurance coverages specified in Appendix A to this Agreement.  Such insurance shall contain provisions insuring the City of Manteca, elected officials, employees, agents, and volunteers as insureds.  Such insurance shall be primary to any liability insurance carried by the Lessor.

DEFAULT:  In the event of any breach of this Lease by Lessee, then Lessor besides other rights or remedies he may have, shall have the immediate right of re-entry and may remove all persons and property from the premises; such property may be removed and stored in a public warehouse or elsewhere at the cost of, and for the account of, Lessee.  Should Lessor elect to re-enter, as herein provided, or should he take possession pursuant to legal proceedings or pursuant to any notice provided for by law, he may either terminate this Lease or he may from time to time without terminating this Lease, re-let said premises or any part thereof for such term or terms (which may be for a term extending beyond the term of this Lease) and at such rental or rentals and upon such other terms and conditions as Lessor in his sole discretion may deem advisable with the right to make alterations and repairs to said premises; upon each such re-letting (a) Lessee shall be immediately liable to pay to Lessor, in addition to any indebtedness other than rent due hereunder, the cost and expenses of such re-letting and of such alterations and repairs, incurred by Lessor, and the amount, if any, by which the rent reserved in this Lease for a period of such re-letting (up to but not beyond the term of this Lease) exceeds the amount agreed to be paid as rent for the leased premises for such period on such re-letting; or (b) at the option of Lessor rents received by such Lessor from such re-letting shall be applied, first, to the payment of any indebtedness, other than rent due hereunder from Lessee to Lessor; second, to the payment of any costs and expenses of such re-letting and of such alterations and repairs; third, to the payment of rent due and unpaid hereunder and the residue, if any, shall be held by Lessor and applied in payment of future rent as the same may become due and payable hereunder.  If Lessee has been credited with any rent to be received by such re-letting under option (a), and such rent shall not be promptly paid to Lessor by the new tenant, or if such rentals, received from such re-letting under option (b) during any month be less than that to be paid during that month by Lessee hereunder, Lessee shall pay any such deficiency to Lessor.  Such deficiency shall be calculated and paid monthly.  No such re-entry or taking possession of said premises by Lessor shall be construed as an election on his part to terminate this Lease unless a written notice of such intention be given to Lessee or unless the termination thereof be decreed by a court of competent jurisdiction.

Notwithstanding any such re-letting without termination, Lessor may at any time thereafter elect to terminate this Lease for such previous breach.  Should Lessor at any time terminate this Lease for any breach, in addition to any other remedy he may have, he may recover from Lessee all damages he may incur by reason of such breach, including the cost of recovering the premises, and including the worth at the time of such termination of the excess, if any, of the amount of rent and charges equivalent to rent reserved in this Lease for the remainder of the stated term over the then reasonable rental value of the premises for the remainder of the stated term, all of which amounts shall be immediately due and payable from Lessee to Lessor.

ARBITRATION:  In the event of any dispute between Lessor and Lessee relative to the provisions of this Lease, they shall each select an arbitrator, the two arbitrators so selected shall select a third arbitrator and the three arbitrators so selected shall hear and determine the controversy and their decision thereon shall be final and binding upon both Lessor and Lessee, who shall bear the cost of such arbitration equally between them.

PARAGRAPH CAPTIONS:  The paragraph captions of this Lease are for convenience only and are not a part of this Lease and do not in any way limit or amplify the terms and provisions of this Lease.

WAIVER:  The waiver by Lessor of any breach of any term, covenant or condition herein contained shall not be deemed to be a waiver of such term, covenant, or condition of any subsequent breach of the same or any other term, covenant or condition therein contained.  The subsequent ACCEPTANCE OF RENT HEREUNDER BY Lessor shall not be deemed to be a waiver of any preceding breach by Lessee of any term, covenant or condition of this Lease other than the failure of Lessee to pay the particular rental so accepted, regardless of Lessor’s knowledge of such preceding breach at the time of acceptance of such rent.

ENTRY BY LESSOR:  Lessee shall permit Lessor and his agents to enter into and upon said premises at all  times for the purpose of inspecting the same, or for the purpose of monitoring, installing monitoring facilities,  making repairs, or alterations, or for the purpose of posting notices of responsibility for alterations, additions, or repairs., without any rebate or rent and without any liability to Lessee for any loss of occupation or quiet enjoyment of the premises thereby occasioned; and shall permit Lessor and his agents, at any time within thirty (120) days prior to the expiration of this Lease, to place upon said premises any usual or ordinary  “to lease” signs and exhibit the premises to prospective tenants at reasonable hours.

WASTE AND ALTERATIONS:  Lessee shall not commit, or suffer to be committed, any waste upon the said premises, or any nuisance, and Lessee will use all reasonable means to keep the premises free from all noxious weeds, squirrels, gophers, and other pests.  Lessee shall not make, or suffer to be made, any alterations on said premises, or any part thereof, without the written consent of Lessor first had and obtained, and any additions of, or alterations of, the said premises, shall become at once a part of the realty and belong to Lessor.

FERTILIZERS AND PESTICIDES PROHIBITED:  Lessee will not apply any natural or chemical fertilizer, pesticide, or any other chemical agent to the leased land or crops grown on the leased land without written approval by Lessor.  .  Lessor will be allowed 30 days to review and respond in writing to any such request by Lessee.

STORAGE OF FUEL, CHEMICALS AND OTHER HAZMAT: 

[insert prohibiting storage and certain activities associated with hazardoud materials.]


CROPS APPROVED FOR PLANTING:  Lessee shall select crops for planting, and submit list of proposed crops and associated acreage 60 days prior to planting.   Lessor will be allowed 30 days to review and respond in writing to request by Lessee.

MONTHLY REPORTING REQUIREMENTS:  Lessee is required to submit to Lessor a monthly report on crops planted and harvested; and quantities of fertilizer(s) applied, due on the first workday of each month.  



IRRIGATION WATER SOURCES, USES & RIGHTS: 

[insert text allowing the use of existing river pumps to draw water from the San Joaquin River to irrigate the site]

[insert text allowing or prohibiting the use of water drawn from the San Joaquin to be transported across the site for use on other lands]

The City currently receives wastewater from a vegetable processing facility and uses it as irrigation water to grow feed and fodder crops on other City land.  In the event that the City obtains permits from the state to use this vegetable wastewater on the site, the Lessee shall coordinate with the City to incorporate the use of this wastewater into their irrigation operations in accordance with the state discharge permit.


ASSIGNMENT AND SUBLETTING:  Lessee shall not assign this Lease, or any interest therein and shall not sublet the said premises or any part thereof or any right or privilege appurtenant thereto, or suffer any other person (the agents and servants of Lessee excepted) to occupy or use the said premises or any portion thereof, without the written consent of Lessor first had and obtained, and a consent to one assignment, subletting, occupation or use by any other person, shall not be deemed to be a consent to any subsequent assignment, subletting, occupation or use by another person.  Any such assignment or subletting without such consent shall be void, and shall, at the option of the Lessor, terminate this Lease.  This Lease shall not, nor shall any interest therein, be assignable, as to the interest of Lessee, by operation of law, without the written consent of Lessor.

SUCCESSORS:   The covenants and conditions herein contained shall, subject to the provisions as to assignment, apply to and bind the heirs, successors, executors, administrators and assigns of all the parties hereto; and all of the parties hereto shall be jointly and severally liable hereunder.

TERM:  The term of the within Lease shall be for the period commencing on the day first above written and ending on the last day of December, 2016.

NOTICE:  All notices to be given to either party shall be given in writing personally or by depositing the same in the United States mail, postage prepaid, and addressed to the other party at the following addresses:

LESSOR:	City of Manteca		LESSEE:	
		Public Works Dept			
		1001 West Center Street			
		Manteca  CA  95337

Notices will be deemed to have been received within twenty-four (24) hours after deposit of the aforesaid mail in the United States Post Office.

RENT:  Rent shall be comprised of a base annual rent, and a share of annual profit.  The  base annual rent for the premises shall be $ 300/Acre  payable in advance in lawful money of the United States, which Lessee agrees to pay to Lessor, without deduction or offset, in a single annual payment upon the execution of this Lease Agreement.  For subsequent years of the Lease, the base rent shall be $ ???payable on April 1st of each year. (Increase by Oakland/SF CPI each year?)

In addition to the base rent, the Lessee agrees to pay the Lessor a portion of the net profit earned from all products grown on the property.  Net profit shall be defined as Total sales less direct operating costs (No taxes, depreciation, interest, good will or other indirect expenses).  Payment for such will be paid prior to the end of each calandercalendar year for all crops harvested within that calendar year.

		Net Profit  ($/Ac)		% Paid to City of Manteca		
		 $0 – $200			 	25%
		$201 – $1,000			20%
		$1,001 +				15%


TERMINATION OF LEASE:

A.	By Lessee.

Lessee shall be permitted to terminate this Lease at its option in the event governmental laws, rules, or regulations, including, but not limited to, those promulgated by the California Department of Health Services, prohibit the growing of any crop on the premises.  In the event Lessee terminates this Lease as provided above, rent shall be prorated to the date of termination.

Lessee shall also be permitted to terminate this Lease for any reason whatever if written notice is given to Lessor six (6) months prior to the end of any individual year covered under this lease.  Lessee shall be responsible for all rents due for the entire calendar year in which such notice is given.

B.	By Lessor.

Lessor may terminate this lease if it determines, in its sole discretion, that the demised premises or portion thereof are necessary for any City function or purpose approved by the City Council.  In such cases, the Lessor shall give to the Lessee six (6) months’ written notice thereof, and rent shall be prorated.


LESSOR:   CITY OF MANTECA			LESSEE:

BY: _______________________________		By: _____________________________
       Willie W. Weatherford, Mayor		      



ATTEST: _________________________		By: _____________________________
	     Joann L. Tilton, City Clerk		      


APPROVED AS TO FORM:			ADDRESS: _____________________

							_________________________________
____________________________________
JOHN D. BRINTON, CITY ATTORNEY  	_________________________________

							PHONE No: _____________________

